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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:
 

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
   



Item 1.01. Entry into a Material Definitive Agreement.

On July 8, 2010, EnteroMedics Inc. (the “Company”) and Silicon Valley Bank (the “Bank”) entered into a Second Amendment (the “Second Amendment”) to the
Loan and Security Agreement, effective as of November 18, 2008, by and among the Company and the Bank, Venture Lending & Leasing V, Inc. and Compass
Horizon Funding Company, as lenders, as amended by a First Amendment dated February 8, 2010, by and between the Company and the Bank (as amended, the
“Prior Loan Agreement”). The Prior Loan Agreement was previously disclosed and attached as Exhibit 10.1 to the Company’s Current Reports on Form 8-K filed
on November 24, 2008 and February 12, 2010.

The Second Amendment modifies the repayment terms of the Bank’s Term Loan such that from the date of the Second Amendment through December 31, 2010,
the Company is only required to make interest only monthly payments on the Term Loan, thereby reducing its monthly debt payment. Then, beginning on
January 1, 2011, the remaining balance due on the Term Loan will amortize over 30 equal payments of principal and interest, which will be payable monthly. In
addition, the Second Amendment amends the interest rate due on the remaining principal amount of the Term Loan from 10% to a fixed annual rate of 11%,
payable monthly. The Second Amendment also revises the terms of the financial covenants in the Prior Loan Agreement related to the liquidity ratio and new
capital transactions. Pursuant to the Second Amendment, the liquidity ratio equals the ratio of (i) the sum of the Company’s unrestricted cash and cash equivalents
held with the Bank and the Bank’s affiliates plus the Company’s eligible accounts, divided by (ii) the outstanding principal amount of the Term Loan and is not
permitted to be less than 1.00:1.00. Under the Prior Loan Agreement, the liquidity ratio was not permitted to be less than 1.50: 1.00. Pursuant to the Second
Amendment, the Company must receive aggregate net proceeds from New Capital Transactions (as defined in the Prior Loan Agreement) of not less than $2.0
million from the date of the Second Amendment through August 31, 2010, $7.0 million from the date of the Second Amendment through October 31, 2010, $15.0
million from the date of the Second Amendment through January 31, 2011 and $35.0 million from the date of the Second Amendment through June 30, 2011. If
the Company meets these financing requirements, it will satisfy the covenant; however, if it does not receive aggregate net proceeds from New Capital
Transactions of at least $3.5 million from the date of the Second Amendment through August 31, 2010, $7.5 million from the date of the Second Amendment
through October 31, 2010, $15.0 million from the date of the Second Amendment through January 31, 2011 and $35.0 million from the date of the Second
Amendment through June 30, 2011, the Bank’s springing lien on the Company’s intellectual property will convert to a full lien on the intellectual property as of
the date such “Proposed Capital Raise” was missed. Finally, the Second Amendment, revises the definition of “Make-Whole Premium” so that only Term Loan
payments of principal made after the date of the Second Amendment will be counted for purposes of determining whether the Company has made twelve
regularly scheduled monthly payments of principal in accordance with Section 2.1.1(d) of the Prior Loan Agreement when the Make-Whole Premium comes due.

The Second Amendment also requires the issuance of a new warrant to the Bank with an exercise price per share equal to the volume weighted average closing
price of the Company’s publicly traded common stock for the five trading days prior to the date of the Second Amendment. The warrant gives the Bank the right
to purchase a number of shares of the Company’s common stock equal to $316,350 divided by the exercise price per share. On July 8, 2010, the Bank was issued
a warrant to purchase 903,857 shares of the Company’s common stock with an exercise price of $0.35 per share.

Other than through the Second Amendment and the Prior Loan Agreement, the Bank does not have any material relationships with the Company or its affiliates.



A copy of the Second Amendment is attached as Exhibit 10.1 to this Current Report on Form 8-K, the terms of which are incorporated herein by reference. The
foregoing description of the Second Amendment is qualified in its entirety by reference to the full text of the Amendment.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On July 9, 2010, the Company filed its Certificate of Amendment to its Fifth Amended and Restated Certificate of Incorporation with the Secretary of State of the
State of Delaware to effect a 1-for-6 reverse stock split of the Company’s common stock. The reverse stock split did not change the par value of the Company’s
stock or the number of common and preferred shares authorized by the Company’s Fifth Amended and Restated Certificate of Incorporation. The reverse stock
split became effective after the close of market on July 9, 2010.

A copy of the Certificate of Amendment to the Fifth Amended and Restated Certificate of Incorporation is attached as Exhibit 3.1 to this Current Report on Form
8-K and is incorporated herein by reference.
 
Item 8.01 Other Events.

As described under Item 5.03 above, on July 9, 2010 the Company effected a 1-for-6 reverse stock split of its common stock. As previously disclosed on Current
Reports on Form 8-K filed on May 11, 2010 and June 29, 2010, the Company’s stockholders approved the amendment of the Company’s Fifth Amended and
Restated Certificate of Incorporation on May 6, 2010 to effect a reverse split of the common stock at the discretion of the Company’s Board of Directors and,
effective as of June 24, 2010, the Board of Directors selected the 1-for-6 reverse stock split ratio and authorized the implementation of the reverse stock split.

As a result of the reverse stock split, every six shares of pre-reverse split common stock of the Company will be combined and reclassified into one share of
common stock of the Company and proportional adjustments will be made to the Company’s outstanding stock options and warrants. The Company will not issue
any fractional shares as a result of the reverse split. Instead, fractional shares of common stock will be rounded up to the nearest whole share and fractional stock
options and warrants will be rounded down to the nearest whole share. The Company’s post-reverse split common stock has a new CUSIP number: 29365M 20 8,
but the par value and other terms of the common stock were not affected by the reverse stock split.

The Company’s post-reverse split common stock will trade on the NASDAQ Capital Market with a “D” added, under the symbol “ETRMD” for the 20 trading
days beginning July 12, 2010 to designate that it is trading on a post-reverse split basis, and will resume trading under the symbol “ETRM” after the 20-trading
day period has expired.

The Company’s transfer agent, Wells Fargo Bank N.A., is acting as exchange agent for the reverse stock split and will send instructions to stockholders of record
regarding the exchange of certificates for common stock.
 
Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibits.
 
  3.1   Certificate of Amendment to Fifth Amended and Restated Certificate of Incorporation.

10.1   Second Amendment to Loan and Security Agreement, dated as of July 8, 2010, by and between Silicon Valley Bank and EnteroMedics Inc.



SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
 

ENTEROMEDICS INC.

By:  /s/ Greg S. Lea
 Greg S. Lea

 

Senior Vice President and
Chief Financial Officer

Date: July 13, 2010
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Exhibit 3.1

CERTIFICATE OF AMENDMENT

TO THE

FIFTH AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION

OF

ENTEROMEDICS INC.

I, Greg S. Lea, certify that:

1. The following resolution was duly adopted and approved by the Board of Directors of EnteroMedics Inc. (the “Corporation”) by unanimous written
consent effective as of June 24, 2010, in accordance with the applicable provisions of Section 242 of the General Corporation Law of the State of Delaware.

RESOLVED, that Article IV of the Fifth Amended and Restated Certificate of Incorporation of the Company shall be amended to add a new
Section 4 (the “Amendment”) to read in full as follows:

“4. Reverse Stock Split. At the close of the trading market on the filing date hereof with the Delaware Secretary of State, the issued and outstanding
shares of the Corporation’s Common Stock shall be reverse split, and each six (6) shares thereof, as determined by the Board of Directors, shall be
deemed exchanged for one (1) share of the Corporation’s Common Stock without any further action by the holder thereof. Any resulting fractional
shares will be rounded up to a whole share.”

2. The foregoing amendment was duly adopted by the stockholders of the Corporation in accordance with Section 242 of the General Corporation Law of
the State of Delaware on May 6, 2010 at the Annual Meeting of the Stockholders of the Corporation, and such resolution has not been subsequently modified or
rescinded.

Dated: July 9, 2010
 

/s/ Greg S. Lea
Greg S. Lea
Senior Vice President, Chief Financial
Officer and Secretary



Exhibit 10.1

SECOND AMENDMENT
TO

LOAN AND SECURITY AGREEMENT

THIS SECOND AMENDMENT TO LOAN AND SECURITY AGREEMENT (this “Amendment”) is entered into as of July 8, 2010 by and between
Silicon Valley Bank (“Bank”) and Enteromedics Inc., a Delaware corporation (“Borrower”), whose address is 2800 Patton Road, Saint Paul, MN 55113.

RECITALS

A. Borrower, as borrower, and Bank, Compass Horizon Funding Company LLC and Venture Lending & Leasing V, Inc., as lenders, entered into that
certain Loan and Security Agreement with an “Effective Date” of November 18, 2008, Subsequently, in accordance with that certain First Amendment to Loan
and Security Agreement (the “First Amendment”), dated February 8, 2010, between Borrower and Bank, the Borrower and Bank agreed to the terms of the
Amended SVB/Borrower Loan Agreement (as defined in the First Amendment and herein referred to as the “Loan Agreement”).

B. Bank has extended credit to Borrower for the purposes permitted in the Loan Agreement.

C. Borrower has requested that Bank amend the Loan Agreement, as herein set forth, and Bank has agreed to the same, but only to the extent, in
accordance with the terms, subject to the conditions and in reliance upon the representations and warranties set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and other good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, and intending to be legally bound, the parties hereto agree as follows:

1. Definitions. Capitalized terms used but not defined in this Amendment shall have the meanings given to them in the Loan Agreement.

2. Amendments and Other Provisions.

2.1 Repayment of Term Loan. Borrower and Bank acknowledge and agree that the outstanding principal amount of the Term Loan was
$6,327,031.45 as of June 30, 2010. The portion of Section 2.1.1(d) of the Loan Agreement that reads as follows:

Borrower shall repay the remaining outstanding amount of the Term Loan with a payment of $383,532.28 on February 1, 2010 and in consecutive
equal monthly payments, each in the amount of $380,421.13, commencing on March 1, 2010 and continuing on the Payment Date of each month
thereafter until December 1, 2011 (the “Term Loan Maturity Date”)…



is hereby amended to read as follows:

Borrower shall repay the remaining outstanding amount of the Term Loan in 30 consecutive equal monthly payments, each consisting of the interest
required to be paid with respect to such Term Loan pursuant to subsection “c” above plus a portion of the principal of the Term Loan, in the amount
necessary to fully amortize the Term Loan over such period (such amount to be calculated by Facility Agent), commencing on January 1, 2011 and
continuing on the Payment Date of each month thereafter until June 1, 2013 (the “Term Loan Maturity Date”)…

2.2 Interest Rate. Section 2.3(a) of the Loan Agreement reads as follows:

(a) Interest Rate. Subject to Section 2.3(b), the principal amount outstanding under the Term Loan shall accrue interest at a fixed per annum rate
equal to ten percent (10%), which interest shall be payable monthly in accordance with Section 2.3(f) below.

Effective July 1, 2010, said Section 2.3(a) of the Loan Agreement is hereby amended to read as follows:

(a) Interest Rate. Subject to Section 2.3(b), the principal amount outstanding under the Term Loan shall accrue interest at a fixed per annum rate
equal to eleven percent (11%), which interest shall be payable monthly in accordance with Section 2.3(f) below.

2.3 Security Interest in Excluded Collateral. The second sentence of Section 4.3 of the Loan Agreement reads in part as follows:

If an Event of Default shall occur after the date of the First Amendment, or if after such date Lender shall become aware of an Event of Default that
occurred on or before such date, and Lender shall give Borrower written notice thereof, then the Excluded Collateral shall from the date of such
notice forward (automatically, without the need for any further notice or other action) be deemed to be included within the definition of “Collateral”
hereunder…

Said part of the second sentence of Section 4.3 of the Loan Agreement is hereby amended to read as follows:

If (i) an Event of Default shall occur after the date of the Second Amendment, or if after such date Lender shall become aware of an
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Event of Default that occurred on or before such date, and Lender shall give Borrower written notice thereof, or (ii) if Borrower shall fail to receive
the full amount of any Proposed Capital Raise on or before the date provided therefor in the definition of “Proposed Capital Raises”, then
(automatically, without the need for any further notice or other action) the Excluded Collateral shall thereafter (from the date of such notice from
Lender in the case of “i” above and from the date that Borrower was to receive the Proposed Capital Raise in the case of “ii” above) be deemed to be
included within the definition of “Collateral” hereunder…

2.4 Financial Covenants. Section 6.7 of the Loan Agreement reads as follows:

Financial Covenants.

Borrower shall maintain at all times, to be tested as of the last day of each month, unless otherwise noted, on a consolidated basis with respect to
Borrower and its Subsidiaries:

(a) Liquidity Ratio. A ratio of (i) the sum of Borrower’s unrestricted cash and Cash Equivalents held with SVB and SVB’s Affiliates, divided by
(ii) the outstanding principal amount of the Term Loan, of not less than 1.50:1.00.

Said Section 6.7 of the Loan Agreement is amended to read as follows for months beginning with July 2010 and continuing thereafter:

Financial Covenants.

Borrower shall maintain at all times, to be tested as of the last day of each month, unless otherwise noted, on a consolidated basis with respect to
Borrower and its Subsidiaries:

(a) Liquidity Ratio. A ratio of (i) the sum of Borrower’s unrestricted cash and Cash Equivalents held with SVB and SVB’s Affiliates plus Borrower’s
Eligible Accounts, divided by (ii) the outstanding principal amount of the Term Loan, of not less than 1.00:1.00.

2.5 Additional New Capital Transactions. Section 6.12 of the Loan Agreement reads as follows:

New Capital Transactions. Receive after January 1, 2010 and on or before March 31, 2010, aggregate net proceeds from New Capital Transactions
of at least $4,000,000. Such proceeds shall be held in Collateral Accounts of Borrower maintained with SVB or SVB’s Affiliates until used in the
ordinary course of Borrower’s business.
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Said Section 6.12 of the Loan Agreement is hereby amended to read as follows:

New Capital Transactions. Receive aggregate net proceeds from New Capital Transactions of not less than the following amounts during the
following periods: (a) $2,000,000 from the date of the Second Amendment through August 31, 2010, (b) $7,000,000 from the date of the Second
Amendment through October 31, 2010, (c) $15,000,000 from the date of the Second Amendment through January 31, 2011, and (d) $35,000,000
from the date of the Second Amendment through June 30, 2011. Such proceeds shall be held in Collateral Accounts of Borrower maintained with
SVB or SVB’s Affiliates until used in the ordinary course of Borrower’s business.

2.6 Amendment of Definition. Reference is made to the definition of “Make-Whole Premium” set forth in Section 13.1 of the Loan Agreement,
which reads as follows:

“Make-Whole Premium” shall mean, with respect to each Term Loan, an amount equal to the following percentage of the aggregate of all interest
that would have been due with respect to such Term Loan had such Term Loan been repaid in all the installments provided for in Section 2.1.1(d),
but was not so repaid as a consequence of a mandatory or permitted prepayment (as applicable) of the Term Loan: (a) 80% if at the time the Make-
Whole Premium becomes due under the terms hereof Borrower has made twelve (12) regularly scheduled monthly payments of principal in
accordance with Section 2.1.1(d), and (b) 100% if at the time the Make-Whole Premium becomes due under the terms hereof Borrower has not made
twelve (12) regularly scheduled monthly payments of principal in accordance with Section 2.1.1(d).

The parties agree that only payments made after the date of the Second Amendment shall be counted for purposes of determining whether Borrower has made
“twelve (12) regularly scheduled monthly payments of principal in accordance with Section 2.1.1(d)”.

2.7 Addition of Definitions. The following definitions are hereby added to Section 13.1 of the Loan Agreement in the appropriate alphabetical
order:

“Proposed Capital Raises” means Borrower’s receipt of aggregate net proceeds from New Capital Transactions of not less than the following
amounts during the following periods: (a)
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$3,500,000 from the date of the Second Amendment through August 31, 2010, (b) $7,500,000 from the date of the Second Amendment through
October 31, 2010, (c) $15,000,000 from the date of the Second Amendment through January 31, 2011, and (d) $35,000,000 from the date of the
Second Amendment through June 30, 2011. Such proceeds shall be held in Collateral Accounts of Borrower maintained with SVB or SVB’s
Affiliates until used in the ordinary course of Borrower’s business.

“Second Amendment” is that certain Second Amendment to Loan and Security Agreement, dated July 8, 2010, between Lender and Borrower.

2.8 Exhibit A—Collateral. Exhibit A to the Loan Agreement reads in part as follows:

(2) If an Event of Default shall occur after the date of the First Amendment, or if after such date Lender shall become aware of an Event of Default
that occurred on or before such date, and Lender shall give Borrower written notice thereof, the Collateral shall from the date of such notice forward
be deemed to include the Excluded Collateral.

Said part of Exhibit A to the Loan Agreement is hereby amended to read as follows:

(2) If (i) an Event of Default shall occur after the date of the Second Amendment, or if after such date Lender shall become aware of an Event of
Default that occurred on or before such date, and Lender shall give Borrower written notice thereof, or (ii) if Borrower shall fail to receive the full
amount of any Proposed Capital Raise on or before the date provided therefor in the definition of “Proposed Capital Raises”, then the Collateral shall
thereafter (from the date of such notice from Lender in the case of “i” above and from the date that Borrower was to receive the Proposed Capital
Raise in the case of “ii” above) be deemed to include the Excluded Collateral.

2.9 Exhibit B—Compliance Certificate. Exhibit B to the Loan Agreement (the form of Compliance Certificate) shall be replaced with Exhibit A
hereto in accordance with the transition to the revised Financial Covenants provided for in Section 2.4 above.

2.10 New Warrant. Concurrently herewith Borrower shall provide Bank with a duly executed warrant to purchase common stock of Borrower,
exercisable for ten years, at a price per share equal to the volume weighted average closing price of Borrower’s publicly traded common stock for the 5 trading
days immediately preceding the date hereof and for a number of shares to be determined by dividing $316,350 by such price per share.
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3. Limitation of Amendments.

3.1 The amendments set forth above are effective for the purposes set forth herein and shall be limited precisely as written and shall not be deemed
to (a) be a consent to any amendment, waiver or modification of any other term or condition of any Loan Document, or (b) otherwise prejudice any right or
remedy which Bank may now have or may have in the future under or in connection with any Loan Document.

3.2 This Amendment shall be construed in connection with and as part of the Loan Documents and all terms, conditions, representations, warranties,
covenants and agreements set forth in the Loan Documents, except as herein amended, are hereby ratified and confirmed and shall remain in full force and effect.

4. Representations and Warranties. To induce Bank to enter into this Amendment, Borrower hereby represents and warrants to Bank as follows:

4.1 Immediately after giving effect to this Amendment (a) the representations and warranties contained in the Loan Documents are true, accurate and
complete in all material respects as of the date hereof (except to the extent such representations and warranties relate to an earlier date, in which case they are true
and correct as of such date), and (b) no Event of Default has occurred and is continuing;

4.2 Borrower has the power and authority to execute and deliver this Amendment and to perform its obligations under the Loan Agreement, as
amended by this Amendment;

4.3 The organizational documents of Borrower delivered to Bank on the Effective Date (including the Fifth Amended and Restated Certificate of
Incorporation filed with the Delaware Secretary of State on November 20, 2007), as amended by the Certificate of Amendment filed with the Delaware Secretary
of State on July 2, 2009, remain true, accurate and complete and have not been amended, supplemented or restated and are and continue to be in full force and
effect;

4.4 The execution and delivery by Borrower of this Amendment and the performance by Borrower of its obligations under the Loan Agreement, as
amended by this Amendment, have been duly authorized;

4.5 The execution and delivery by Borrower of this Amendment and the performance by Borrower of its obligations under the Loan Agreement, as
amended by this Amendment, do not and will not contravene (a) any law or regulation binding on or affecting Borrower, (b) any contractual restriction with a
Person binding on Borrower, (c) any order, judgment or decree of any court or other governmental or public body or authority, or subdivision thereof, binding on
Borrower, or (d) the organizational documents of Borrower;
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4.6 The execution and delivery by Borrower of this Amendment and the performance by Borrower of its obligations under the Loan Agreement, as
amended by this Amendment, do not require any order, consent, approval, license, authorization or validation of, or filing, recording or registration with, or
exemption by any governmental or public body or authority, or subdivision thereof, binding on either Borrower, except as already has been obtained or made; and

4.7 This Amendment has been duly executed and delivered by Borrower and is the binding obligation of Borrower, enforceable against Borrower in
accordance with its terms, except as such enforceability may be limited by bankruptcy, insolvency, reorganization, liquidation, moratorium or other similar laws
of general application and equitable principles relating to or affecting creditors’ rights.

5. Counterparts. This Amendment may be executed in any number of counterparts and all of such counterparts taken together shall be deemed to
constitute one and the same instrument.
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6. Effectiveness. This Amendment shall be deemed effective upon the execution and delivery of this Amendment by each party hereto.

[Signature page follows]
 

8



IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly executed and delivered as of the date first written above.
 
BANK   BORROWER

Silicon Valley Bank   Enteromedics Inc.

By:  /s/ Nick Honigman   By:  /s/ Greg S. Lea
Name:  Nick Honigman   Name: Greg S. Lea
Title:  Relationship Manager   Title:  Senior Vice President and

    Chief Financial Officer
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